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Dear Dr Macaskill 
 
Thank you for your letter dated 22 March 2022 regarding your concerns around 
the care sector, and the impact that deaths investigations in relation to residents 
of care homes who have died after contracting COVID-19 are having on the 
sector.  
 
As you will be aware, as Lord Advocate, I am responsible for the investigation of 
sudden, unexpected and unexplained deaths in Scotland.  Death investigations 
are undertaken on my behalf by Procurators Fiscal, who act under the direction, 
as required, of Crown Counsel.  Procurators Fiscal are professional lawyers, who 
act independently in the public interest.  Crown Counsel are, likewise, senior 
lawyers who act independently in the public interest, and are responsible for 
prosecuting  the most serious criminal cases and for providing instructions to 
Procurators Fiscal as required.   
 
The basic principle in our system is that all sudden, unexpected and unexplained 
deaths should be reported to the Procurator Fiscal.  That is so that the cause of 
death can be definitively identified, and so that any investigation (whether a 
criminal investigation or a non-criminal death investigation) which may be 
required can be carried out.  In cases where no issue of criminality arises, an 
investigation may, depending on the circumstances, nonetheless be justified in 
the public interest, to establish the circumstances of the death with a view to 
ascertaining whether or not any lessons can be learned for the future, and so 
that consideration can be given to whether a Fatal Accident Inquiry should be 
instructed. In normal circumstances, deaths attributable to infectious disease, 
which pose an acute and serious risk to public health, are one of the categories 
of death which would require to be reported to the Procurator Fiscal.   
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However, as you will be aware at the start of the pandemic, the former Lord 
Advocate, James Wolffe QC issued a direction that Covid-19 (or presumed 
Covid-19) deaths did not require to be reported to the Crown Office & Procurator 
Fiscal Service (COPFS), unless there was another substantive reason for doing 
so.  That was consistent with the approach which had been taken in Scotland 
previously in relation to other significant outbreaks of infectious disease and 
recognised that, in most such cases, further investigation would not be 
necessary to establish the medical cause of death and was with a view to 
minimising the burden of reporting on the medical profession at a critical time in 
the pandemic. That direction made clear that a death attributed to Covid-19 
should continue to be reported if one of the other categories of reportable deaths 
applied. One such category is where the circumstances of the death are such as 
to give rise to public anxiety.  
 
As the pandemic proceeded, matters were kept under close review, and, as you  
have mentioned in your letter, on 13 May 2020 my predecessor made a 
statement to the Scottish Parliament to advise that he had decided that two 
categories of Covid-19 (or presumed Covid-19) deaths should be reported to 
COPFS. The first of those categories was where the deceased may have 
contracted the virus in the course of their employment or occupation and the 
second was where the deceased was resident in a care home when the virus was 
contracted.  This was on the basis that these were two categories of death which 
were giving rise to public anxiety.  
 
As you are also no doubt aware, in order to receive reports of such deaths, 
COPFS established a Covid-19 Deaths Investigation Team (CDIT).  The members 
of CDIT are staff of COPFS who are experienced and skilled in death 
investigations and/or in health and safety investigations.  CDIT is working 
together with other agencies, for example the Health and Safety Executive, Local 
Authorities, the Care Inspectorate and the Police Service of Scotland to ensure 
investigations are undertaken in relation to these deaths. 
 
I do appreciate you writing to me to highlight the impact these ongoing 
investigations are having on care and nursing home staff and the care home 
sector generally and note that you have raised concerns about the amount of 
time it is taking to bring these investigations to conclusion. 
 
The progress of a death investigation, whether criminal or non-criminal, depends 
on a variety of factors and while some death investigations conclude once a 
cause of death is known, other cases require further investigation, which may 
include complex technical and medical issues requiring the instruction of experts.  
Also, as I am sure you will appreciate, the ongoing investigations require the 
collation and examination of a large amount of information, and this process is 
on-going.  Accordingly, it is difficult for COPFS to set timescales for completion 
of those investigations at this time.  What I can however say is that all relevant 
information regarding the circumstances of each death will be considered, 



 
including any relevant transfer from a hospital to a care home.  The team will in 
due course report any conclusions of their investigations to Crown Counsel to 
allow informed decisions to be taken on any further action.  Those are decisions 
that will fall to be made on the basis of the circumstances of each particular 
death, once fully investigated. 

It is a fundamental aim of the system for the investigation of deaths in Scotland 
that the Crown should conduct investigations where appropriate, with a view to 
understanding the circumstances of deaths and helping to prevent future deaths 
in similar circumstances and COPFS is committed to ensuring that this principle 
is upheld. 

I do however appreciate that the length of time our investigations are taking is a 
source of distress to some of your members and this is something I very much 
regret.  Please be assured, and please assure your members, that the staff in 
CDIT are doing everything that they can to progress these investigations in a 
thorough but timely manner.   
 
I am aware that you have had meetings throughout the pandemic first with 
Lindsey Miller, Deputy Crown Agent (DCA), Serious Casework and Alistair 
Duncan, Assistant Procurator Fiscal (APF), Head of CDIT and more recently with 
their successors, Stephen McGowan and Lorraine Almond.  I am also aware from 
Stephen and Lorraine that they attended a recent Scottish Care webinar on 21 
March 2022 which was well attended by your members and provided a forum for 
discussion directly with yourself and your members in respect of this important 
area of work.  I am sure that both Stephen and Lorraine would be only too 
happy to continue to keep you appraised of developments in relation to our 
ongoing investigations when they are advanced to such a point that makes such 
discussions possible.  I am sure that you will appreciate that while our 
investigations are ongoing there is a limit to the amount of information that can 
be shared.    
 
Lastly I note that you have formally requested that I consider bringing the 
current reporting requirements in respect of care home deaths due to COVID-19 
to an end and revert to pre-pandemic notification practices.  I believe this is 
something that may have touched on at the webinar on 21 March 2022.  Please 
be assured that this is something that is kept under constant review in 
conjunction with other professional bodies and indeed is something that is 
actively under consideration at this time.  However, the number of deaths 
reported to CDIT continue to fluctuate and as such I am not able to provide you 
with a definitive position in respect of this matter at this time.  Please however 
be assured that the matter is actively under consideration and when it becomes 
appropriate to do so, it would be my intention to review the current reporting 
requirements and revert to less stringent reporting requirements. 
 
 
 
 



 
 
I trust this information is helpful to you. 
 
 

Yours sincerely 
 

 
THE RIGHT HONOURABLE DOROTHY BAIN QC 

Lord Advocate 


