
 

25 Barns Street 
Ayr, KA7 1XB                                                                                                                                                  
Tel: 01292 270240                                                                                                                                                  
  
 

 

15 May 2020 

Jeane Freeman MSP 
Cabinet Secretary for Health & Sport, Scottish Government 

Via email 

 

Dear Cabinet Secretary, 

Thank you for your letter received on 11 May.  I am writing to seek clarification on the 
Government amendments that have been introduced at Stage 2 of the Coronavirus (Scotland) 
(No.2) Bill.   

Scottish Care and our members wish to highlight our continued commitment to the health and 
wellbeing of individuals supported by social care services and the workforce who provides 
this care.  Never has it been more important than in a pandemic to ensure that services are 
safe, sustainable and responsive to the changes required through emerging understanding of 
the impact of COVID-19.   

We welcome the measures introduced by Scottish Government to provide the recognition 
and support these services need to tackle the virus effectively and to help the individuals and 
organisations who are doing their utmost to provide high quality, personalised care in 
unprecedented times.  We share your concerns around the distressing ways in which COVID-
19 has impacted care homes and remain committed to working with the Scottish Government 
and other key partners on any measures which can prevent, reduce and minimise these 
impacts. 

The points of clarification we wish to request relate to the following proposed amendments: 

• Powers of local authorities and health bodies in relation to certain care services 

• Care homes: emergency intervention orders 
 

These points are as follows: 

• What is the rationale for the decision to introduce these particular amendments to this 
legislation?  As you outline in your letter, Scottish Ministers already hold common law 
powers to enter into acquisition agreements for services where this is required to 
maintain provision.  Measures also exist for additional COVID-19 support to be given 
to care home services by Public Health, health boards and local authorities, including 
in relation to leadership, management and care provision. You highlight the important 
need for those requiring care to have security of continuity and quality of care, which 
we share your desire for.  However we do not believe these particular measures 
achieve this aim and instead risk the opposite effect of creating alarm and distress for 
individuals and families in relation to the provision of their care, at a time of already 
significant challenge.  
 

• What would be the criteria for who determines ‘threat to the life, health and wellbeing 
of a person’ and what are the thresholds by which this would be determined? These 
are very subjective criteria, especially wellbeing. Arguably, the measures outwith the 
control of a service imposed through the pandemic response could contribute to 
serious financial difficulty or threat to the life, health and wellbeing of a person. 
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• What is the rationale for not including failures of the above nature and proposed 
powers in care homes or care at home services currently run by a local authority or 
health body?  To our knowledge, there is no evidence at this stage of the pandemic 
that such failures of service are more likely or only possible within services operated 
by non-statutory providers, as a result of the ownership model. 
 

• What evidence exists to provide assurance that local authority, health bodies or 
Healthcare Improvement Scotland would remove financial distress or threat to life, 
health and wellbeing of individuals by virtue of their purchase of a service or through 
an emergency intervention order as set out in the amendment? 
 

• Has consideration been given to the role of external funders’ obligations and likely 
secured asset positions in any case of distress or acquisition of a service?  Institutions 
such as banks play a critical role in services where lending is involved and may have 
equal powers in terms of assuming ownership through administration, repossession or 
other processes in instances of serious financial difficulty. 
 

• What alternative measures have been explored which can offer responsive 
resolutions in cases of concern or financial difficulty, with the aim of securing and 
sustaining safe, quality care through a partnership approach?   
 

• Are you confident that enough focus has been given to preventing against the 
instances described, which represent complete and catastrophic failure and 
potentially place lives at risk, as opposed to last resort acquisition or emergency 
intervention order?  It is our strong contention that the social care sector and 
especially the people accessing care require sufficient national and local commitment 
to the quality and sustainability of their care, through appropriate funding, partnership, 
recognition and support.  Where public sector commissioning, contracting and 
oversight is in place, there is a shared responsibility between providers, local 
partnerships and national Government to protect against and address such risks 
proactively rather than retroactively.  
 

• How would the amendments partner and integrate with the intervention powers and 
support of the Care Inspectorate, an organisation with specialist skills in care 
regulation and improvement? 

 

We would additionally contend that the effective implementation of the integration of health 
and social care, and the oversight of Health and Social Care Partnerships ensures the 
necessary level of fiscal and clinical oversight by means of existing legislation.   

We look forward to hearing from you and to continued collaborative working to support the 
social care sector throughout and beyond the COVID-19 pandemic. 

Yours sincerely 

 

Donald Macaskill 
CEO, Scottish Care 
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